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Attorney-at-law Dr. Ulrich Wastl, Munich*

Europeanized financial and capital-market legal systems: 
A dangerous but necessary evil!** 

- A cautionary interjection - 

 

I. Introduction 

The aim of the following presentation is first of all, in an initial step, to explain by way 
of examples based on reflections on criminal law the risks associated with further 
Europeanization of the capital-market legal systems. At the same time, however, 
following on from this, the necessity of creating a single European capital-market legal 
system will be demonstrated in order, then building on this, to set out the initial 
resulting lessons and requirements. 

The starting position is characterized by the fact that, in the last few years, capital-
market law has undergone rapid change. This has been and still is accompanied by 
extreme problems of coordination, in particular also with regard to the consequences 
under criminal law of the progressive Europeanization/internationalization of the capital-
market legal systems. This problem is considerably influenced and exacerbated by the 
fact that the national and/or European (new) rules in this area all too often imitate in a 
virtually slavish manner the outcome of mere and largely unquestioned adaptation of US 
rules as well as US legal concepts. Frequently, for this reason alone, considerable 
coordination problems arise in view of the growth in continental-European legal 
principles which stand in contradiction to the Anglo-American legal understanding. This 
too will need to be elucidated in this presentation using several examples. These 
highlighted descriptions will moreover show that setting up of an autonomous universal 
European capital-market legal system is more urgently needed than ever, since only in 
this manner can serious and existing - but partially latent - conflicts of justice be avoided 
in future in German/European-US legal transactions. 

II. Risks under criminal law – A consequence which has so far not been adequately 
taken into consideration 

In general, one notes the growing significance of criminal law in the capital-market 
environment and related domains. The reasons for this are numerous, and I will mention 
but just a few of the most important. For instance, one of the preconditions for 
establishing functioning capital markets is a guarantee of transparency and publicity 
which is as comprehensive as possible. Particularly on the basis of Anglo-American legal 
traditions, reliance in Europe has been and continues to be primarily based on the 
imposition of criminal sanctions in respect of the relevant statutory (publicity) duties of 
                                         
*The author is a partner in the law firm of Westpfahl & Spilker, Munich, Berlin, and Leipzig – 
www.westpfahl-spilker.de – working mainly in the fields of banking, capital-market and stock corporation 
law as well as economic criminal law. 
 
**This article is a summary of the presentation given under the heading "Europeanized Financial and Capital 
Markets: Horror scenario or solid fortress?" on the occasion of the 13th Rostock Bank Day in November 
2007 held by the Institut für Bankrecht und Bankwirtschaft at the University of Rostock. The manuscript of 
the presentation, expanded and revised in part, as well as with the addition of relevant footnotes and 
further literary references (Rostocker Schriften zum Bankrecht, Issue 12, 13th Rostock Bank Day on 8 
November 2007, page 9, can be found at www.muenchen.westpfahl-spilker.de in the section "News". 
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the issuers as well as other capital-market participants. Added to this is the fact that the 
Europeanization of the capital markets also contributes to this development, since the 
regulation of these markets with the aid of criminal law is traditional to a far higher 
degree in other European countries, such as France, than in Germany. 

Against this background, the relentless Europeanization of the capital markets, 
particularly from a German perspective, is leading to growing risks under criminal law. 
This can be illustrated through the example of two aspects. 

On the one hand there is the specific meaning of the operative facts of breach of trust – 
in German "Untreue" - in the banking sector, based on the relevant judicial precedent of 
the Federal Supreme Court. By a judgment of 15 November 2001 (case reference 1 StR 
185/01), the Court found that a mere (formal) breach of the rule regarding order and 
verification contained in Section 18 of the [German] Banking Law – the 
Kreditwesengesetz – in the context of granting loans has material effect as evidence 
with regard to adjudgment under criminal law in terms of breach of trust pursuant to 
Section 288 of the [German] Criminal Code – the Strafgesetzbuch. In other words: a 
mere breach of formal rules is recognized in this decision as basically sufficient evidence 
for the assumption of action relevant under criminal law on the part of a bank employee. 
Despite all criticism with which this judicial precedent has met in practice, it is likely to 
continue applying in full, particularly also in terms of specific application by the lower 
courts. 

On the other hand, not least also as a result of the greater orientation in this connection 
towards US legal concepts, one now notes also in Germany the growing significance 
being attached to so-called "corporate criminal law". While, in German jurisprudence, 
the general doctrine still applies that, in Germany, there exists no corporate criminal law 
in the classic sense, this doctrine, which might at first serve to reassure the business 
world, is however misleading. This is shown precisely by a case currently forming the 
focus of heated public debate, namely the so-called "Siemens corruption affair". Here, 
Siemens AG has already been ordered in Germany to pay a "penalty" in the sum of EUR 
201 million. The corresponding legal basis in such cases generally consists of the terms 
of the law on administrative offences concerning forfeiture and/or, less typically, 
recovery. 

As for the considerable risks which Europeanization of the capital-market legal systems 
entails inter alia due to the concomitant increasing formalization and bureaucratization 
from the point of view of the respect bank employee, but also generally of the financial-
services sector, this is made clear by the example of the legal background described, 
supported by the following reflections: 

- Through the EU Directive on Markets in Financial Instruments (MiFID) as well as 
transposition of the Directive into national law, enhanced formal requirements of 
the financial-services sector have in particular also been made into law. For 
instance, the new version of Section 34 (1) of the Securities Trading Law – the 
Wertpapierhandelsgesetz – now contains for the first time comprehensive duties 
of documentation in the realm of investment advice which are incumbent upon 
financial-services providers. While the civil-law consequences of this have already 
been discussed thoroughly in legal literature, reflections on conceivable 
consequences under criminal law of a breach of these duties of documentation 
are as yet nowhere to be found. This is all the more surprising since, against the 
background of the judicial precedent of the Federal Supreme Court on the so-
called "breach of trust" in banking already mentioned, the argumentation 
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suggests itself that a bank employee who breaches this duty of documentation 
may also be prosecuted on the basis of fulfilling the operative facts under 
criminal law of breach of trust. 

- The comprehensive sets of rules dealt with under the heading "Basel II/Capital 
Adequacy Directive" also constitute an increased risk potential which should not 
be underestimated on the basis of the significance - described briefly in my 
introduction - of purely formal breaches of criminal law. For it is often only a 
small step towards relevance under criminal law of granting of a loan without 
observing the detailed rating rules relating to risk analysis contained in this set of 
provisions. Even in the case of too low an interest rate or risk premium in the 
case of a loan actually granted, as a result of incorrect formal application of the 
rating rules, the question arises as to the punishability under criminal law of such 
conduct; in any event, however, it is not possible to exclude the possibility that 
the German investigating authorities will argue in this direction in future. On the 
basis of all these reflections, I would mention on the periphery and to complete 
my argument that MaRisk which, in practice, has already been qualified as 
distinctly problematical for other reasons, could also acquire significance under 
criminal law from a whole variety of perspectives. 

III. Creation of single European financial and capital-market legal systems as 
nonetheless necessary evils 

Based on the above brief description of the ever-growing risks presented by criminal law 
as a result of creation of a single European capital-market legal system, one could now 
be tempted to regret such a development or indeed to demonize it. However, this would 
be a fatal error, for only through the development of a single and autonomous European 
capital-market legal system taking account of established continental-European legal 
traditions can far more serious negative consequences be avoided from the perspective 
of the financial-services sector and its employees. For, as I aim to show, this is surely 
the only possible way of avoiding in future the all-too uncritical and often highly 
problematical adoption of US legal concepts and, instead, of creating a coordinated and 
coherent universal European capital-market legal system. 

In order to illustrate the considerable potential for conflict between the Anglo-American 
legal understanding on the one hand and the established continental-European and 
above all also German legal traditions in connection with the capital markets on the 
other, as well as the associated necessity of an autonomous universal European capital-
market legal system, let me consider briefly the following aspects: 

- One of the most spectacular cases in German criminal legal history with a 
background in economic criminal law is surely the case of "Ackermann, Esser 
and others in the matter of Mannesmann/Vodafone". The facts of this case 
enable demonstration of one of the fundamental differences between German 
and American legal concepts in relation to companies listed on the capital 
market. For despite all the vehement discussions setting against each other – 
until recently irreconcilably - the two camps of the traditionalists on the one hand 
and the advocates of jurisprudence – and the economy - based on US legal 
concepts, on the other, this conflict can be reduced to one basic question, for 
ultimately the essence of the conflict is the question of whether one understands 
"the enterprise" as an independent legal subject, as traditionalists do on the basis 
of German law, or whether this legal entity is simply to be viewed as the mere 
total of all shareholders and the shareholders' interest. 
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The Federal Supreme Court in its Judgment of 12 December 2005 – case 
reference 3 StR 470/04 – responded to this question; it set aside the acquittals 
of the defendants and thereby, based on German law, affirmed the independence 
of the enterprise and particularly its pecuniary interests which are in principle also 
worthy of protection as compared with the shareholders' interests. 

- In this connection, it is worth mentioning the differing values attached to the 
principle of capital preservation in the US legal system and the German legal 
sphere, and indeed probably also in the continental-European sphere. While the 
US side tends to somewhat subordinate in this regard the principle of capital 
preservation, despite all the tendencies towards a softening of attitudes, 
particularly with regard to Germany it is still possible to speak of a continuation 
of the cast-iron principle of capital preservation. Based on these fundamental 
differences in appreciation, thus economic (criminal) law in the two legal spheres 
heads off in widely differing directions. The fact that Anglo-American financial 
investors now demand higher dividend payments from companies in which they 
have a holding, which can ultimately only be financed via take-up of a classic 
loan, and in this regard they in some cases meet with the embittered resistance 
of the German company administrators, reveals the respective differing 
approaches in the two legal spheres in a very dramatic fashion. 

- The propensity of US capital-market law towards the documented (and incorrect) 
notion that precisely in this frequently very profitable area it is possible to avoid 
undesirable developments on a preventive and all-round basis using rules of 
criminal law, means that, as already described, at European level a flood of 
criminal-law rules is being established in this connection. However, here, no 
consideration is given to the fact that, other than in the German legal sphere, in 
the US legal system the so-called "opportunity principle" applies, which enables 
the investigating authorities there to suspend criminal or investigation 
proceedings at their own discretion and often in return for substantial financial 
payments by the respective accused company and/or perpetrator. By contrast, in 
Germany the so-called "legality principle" continues to apply, with the result that 
a German investigating authority must in principle investigate and take repressive 
action if a criminal act is found. Accordingly, in practice, a dangerous overload 
and excessive pressure on the investigating authorities can already been noted 
with regard to criminal cases relating to the capital markets. 

The negative consequences of these differing approaches to criminal procedure in 
the USA and in Germany have become particularly evident in connection with 
discussions on the Sarbanes-Oxley Act from 2002, which constitutes the US 
repsonse to a whole range of scandals on the US capital markets. This body of 
rules has led to a drastic tightening up of reporting duties and the rules on the 
liability of directors and auditors, but at the same time there has been an 
excessive expansion in the criminal provisions of capital-market law. Against this 
background, as a result there have been vehement calls from a whole variety of 
quarters for an equivalent tightening up of the German criminal provisions in this 
domain. In the related discussions, the fact has been and still is being repeatedly 
overlooked that, in Germany, the less flexible legality principle continues to 
apply, which ties the investigating authorities to a far greater degree. 

- In many other respects too, the Sarbanes-Oxley Act, as well as the international 
discussion on the worldwide claim to applicability of such rules to companies 
whose securities – put simply – are traded in the USA, is a splendid example of 
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the incompatibility of US and continental-European/German legal concepts. The 
fact that, in this connection, a conflict of justice must be assumed which, so far, 
has unfortunately only been argued out behind closed doors, is shown – pars pro 
toto – by the US understanding of the role of the attorney expressed in the Act. 
Thus, for instance, the Sarbanes-Oxley Act also contains rules on attorneys' 
duties of notification which, according to the German understanding of the law 
and lawyers, may even be subsumed within the operative facts of Parteiverrat  - 
betrayal of a client – pursuant to Section 356 of the Criminal Code, but which in 
any event lead to considerable conflicts of interest. 

- Almost by tradition already, the Securities and Exchange Commission (SEC), 
virtually all-powerful according to the US legal understanding, is attempting to 
enforce US capital-market rules worldwide and thereby also to appear as the 
universal and ubiquitous investigating authority. Although, at the beginning of the 
1990s, it initially looked as if the SEC primarily wanted to refocus on cooperation 
and prior consultation with national capital-market and investigating authorities, 
in the interim a phenomenon has become established which, in my estimation, 
will and indeed must lead in the short term to extreme conflicts of justice 
between the states in question, particularly also the European states and the 
USA in the body of the SEC. 

For instance, the "Siemens corruption affair", a topic of heated public debate, 
shows how the SEC generally now proceeds in this context and thereby 
ultimately levers out existing constitutional guarantees and principles, not only 
from a German but also from a European perspective. This manner of proceeding 
is as follows: the respective company in question, which operates within the 
sphere of influence of the SEC, is confronted with what are initially often only 
vague accusations. Driven by a fundamental legal conviction diverging from the 
German and continental-European understanding of the law, the SEC then 
approaches the company in question with the request that it instruct a US "law 
firm of its choice" to comprehensively clear up all facts of the accusation raised. 
In the view of the SEC, such instruction should and must of course be given by 
the respective company and at its cost, but at the same time, steps are taken to 
ensure that the law firm engaged in this way has full rights of disclosure in 
relation to the SEC and is indeed under a duty of disclosure. It should be 
specifically stressed that the corresponding instruction to the SEC's "law firm of 
choice" is regularly de facto forced using the threat of massive fines in the event 
of failure to do so and/or, depending on the situation of the individual case, other 
single measures threatening the existence of the company. 

In my opinion, the SEC is thereby circumventing mandatory rules of procedure 
regarding international judicial assistance in criminal matters. Further legal 
traditions, indeed anchored in constitutional law, such as the so-called 
"prohibition on self-incrimination" / "nemo tenetur principle" are thus from a 
German and European perspective jeopardized. The SEC's manner of proceeding, 
as described, is all the more problematical when one considers that usually such 
investigative measures are not limited for instance to a concrete allegation of fact 
relevant under criminal law, but are rather focused on the entire corporate 
organization and, thus, specific spying out and searching for further wrongs in 
the broadest sense. 

Let me just head off any objection: the issue here is not for instance the question 
of the reprehensibility of the acts against which action is to be taken, but only 

 5 



the question of whether existing legal-protection guarantees in favour of the 
acting persons/companies, as thankfully provided by our constitution, are also 
actually granted in reality, or being secretly sacrificed on the altar of the 
Americanization of the capital markets. 

IV. The bottom line 

The main core messages and initial consequences of the above statements can be 
summarized in terms of proposition as follows: 

- The ever-growing significance of criminal law in the domain of law relevant to 
the capital markets has not so far been taken adequately into account, either in 
legal practice, or in academia. Precisely in legislation procedures too, the 
consequences in terms of criminal law of new capital-market rules are often not 
considered, or in any event not considered in the required form. This leads in 
practice to avoidable coordination problems and considerable risks for financial-
services institutions and their employees. 

- Alongside other factors, the risks in terms of criminal law are also significantly 
increased from the perspective of the financial-services sector due to the 
progressive Europeanization of the banking and capital-market environment. If 
this development could be even partially averted through prompt consideration of 
the consequences in terms of criminal law of the relevant bodies of laws, it 
should however be noted that this circumstance, at least in some areas, is the 
virtually imperative flip side of the requisite harmonization of the European capital 
markets. 

- The precipitate recourse to prohibitions and precepts backed by criminal 
sanctions in the (misconstrued) belief in their presumed preventive effect leads to 
a whole number of negative consequences. This development, based in particular 
also on the uncritical adoption of US legal concepts without considering 
established continental-European and German legal traditions, is highly 
problematical, not only, but mainly also from the perspective of financial-services 
institutions. A return to other technical options in law is therefore required in 
order to put a brake on the undesirable developments which are being 
increasingly found on the German and European capital markets. Here, for 
instance, measures under supervisory law and the creation of a system of 
sanctions under civil law with the aid of standardization of corresponding primary 
and/or secondary claims enter into consideration, for example in the form of a 
stand-alone liability system. 

- The veritably slavish orientation towards US precepts in the attempt to create a 
German or even a single European capital-market legal system, must be deemed 
a failure. The resulting problems, primarily relating to criminal law and criminal 
procedure, as I have described, will in my view over the short term, and at least 
over the medium term, lead to conflicts of justice in German/European-US legal 
transactions which should not be underestimated. 

- As, by way of example, the current "Siemens" case, currently the subject of 
heated public debate, as well as a whole number of further cases, serve to 
demonstrate, the US securities regulatory authority, the SEC, is now using an 
ingenious and only ostensibly unassailable instrument in order to bring to bear 
worldwide its US concepts of criminal law and criminal procedure. However, and 
indeed I have been able to evidence this using the examples cited, this manner of 
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proceeding by the SEC frequently represents a straightforward circumvention of 
constitutional guarantees in the target state in question. In order also to 
successfully counter this undesirable state of affairs, there is an urgent need for 
creation of a single and strong European capital market on the basis of a 
harmonized European legal framework.  

- The attempt to merely develop a single European capital-market legal system at 
the level of substantive law is likely to be doomed to failure on the basis of 
predefined international power structures in the domain of the capital markets.  
Establishment of a (universal) European capital-market regulatory and monitoring 
authority, which also has broad powers in terms of coordination with capital-
market systems outside Europe and the relevant authorities, is urgently needed. 
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